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DEFINING THE TERM “INTOXICATING 
LIQUORS” UNDER THE WARTIME 
PROHIBITION ACT AND THE EIGH- 
TEENTH AMENDMENT. 


One of the most debated subjects of the 
next few years will be: When is liquor, 
used as a beverage, intoxicating? And an- 
other question arising naturally out of the 
confusion resulting from the discussion of 
the first question, will be: Has Congress 
the right to define intoxicating liquor? 

These questions are not so easy of solu- 
tion as they appear to be. In a recent east- 
ern case experts for the government testi- 
fied that whether a certain liquor was in- 
toxicating should be decided by “common 
sense” and not the fine investigations of 
scientists. Just what is meant by ‘common 
sense” was indicated by the testimony of 
another government witness who declared 
that he drank two glasses of 3 per cent beer 
and felt “exhilarated.” Clearly such testi- 
mony is too superficial. A big meal will act 
as a narcotic and a cup of black coffee will 
exhilarate; but neither are intoxicating in 
the ordinary meaning of that term. Nor is 
every substance which contains alcohol, in- 
toxicating, since fermentation is going on 
all the time in all food products. A rich 
raisin pie allowed to set over night, in a 
warm place, will contain about one per 
cent of alcohol. 


Both the War Time Prohibition Act, 
as well as the Eighteenth Amendment, 
prohibits the manufacture and sale of in- 
toxicating liquor. Whether Congress has 
the right to define the word intoxicating 
may be a question. At least so far as 
legislation under the Eighteenth Amend- 
ment is concerned, it would hardly be con- 
tended that Congress has power to prohibit 
beverages which are not intoxicating by 
merely enacting a definition which would ar- 





bitrarily put such beverages in the category 
of intoxicating liquors. The courts have al- 
ways found difficulty in defining the term in- 
toxicating liquors as a matter of law and 
have been content to leave the question of 
definition entirely to the jury. In the oldest 
of prohibition states the Supreme Court laid 
down what appears to be a very clear and 
satisfactory rule. In State v. Piche, 98 Me. 
348, 351 the Supreme Court of Maine says: 


“Whether such liquors are intoxicating, 
is a question of fact to be proved by any 
competent evidence, the same as any other 
question of fact, and the force and effect 
of such evidence are for the jury to deter- 
mine. The composition and character of 
the liquor, the amount of alcohol it con- 
tains, and in what quantities it will produce 
intoxication, are all competent evidence 
tending to determine the question. The 
court cannot say as a matter of law that 
a liquor which contains three per cent or 
more of alcohol, is intoxicating, and that ° 
one which contains a less percentage is not ; 
but in every case this question must be de- 
termined by the jury, from all the evidence 
before them.” 


It appears, therefore, that the percentage 
of alcohol in a liquid is not the only test: 
that would probably be a sufficient test 
if the Amendment prohibited “spirituous” 
or “alcoholic” beverages; but whether a 
liquor is intoxicating or not depends clearly 
on the fact whether it intoxicates that im- 
portant personage, so well known in the 
law, the “ordinary” man. This is going to 
make necessary the taking of expert testi- 
mony whenever a new beverage is put on 
the market to determine whether it is capa- 
ble of intoxicating the “ordinary” person 
and the evidence will necessarily have to 
take the form of experiments on “ordinary” 
or normal persons. 


It must be admitted here, however, that 
in the majority of states and in respect to 
certain well known liquors, like beer, wine, 
whiskey and gin, a presumption will be in- 
dulged in favor of the state in a criminal 
proceeding that the liquid is intoxicating, 
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which presumption, however, is rebuttable. 
State v. Billups, 63 Oreg. 277, 290; Stout 
v. State, 96 Ind. 407; Sawyer v. Botti, 147 
Iowa 453; Williams vy. State, 72 Ark. 19. 
This presumption is rejected in a few 
states. Blatz v. Rohrbach, 116 N. Y. 450; 
Hausberg v. People, 120 Ill. 21; State 
v. Sioux Falls Brewing Co., 5 So. Dak. 39; 
Du Vall v. City Council of Augusta, 115 
Ga. 813. In the Oregon case, the court 
said : 

“When the state proved that ‘beer’ with- 
out any qualifying words as to its kind, was 
sold by the defendant, the law implied that 
the liquid was intoxicating. It then de- 
volved upon the accused to refute such tacit 
inference, and to introduce evidence to 
show that the beverage in question was not 
intoxicating.” 

Without doubt the policy of the brewing 
interests will be to devise new beverages 
with new and strange names against which 
no presumption will operate and the burden 
in such cases will then be upon thie state to 
prove that such liquors are intoxicating. 
[f alcoholic content be the only test and if 
the per cent of such content sufficient to 
classify such liquor as intoxicating can be 
fixed by Congress, the proof will be simple 
and irrebuttable. A quantitative analysis by 
a competent chemist will determine the re- 
sult. If, however, Congress does not de- 
fine the term “intoxicating liquor” by the 
per cent of alcohol in the liquid, or, if 
Congress has no power under the terms of 
the Amendment to set up such a test, then 
the proof will be difficult and the results 
will vary in different states. 

The usual scientific method of determining 
the intoxicating effects of liquor is to note 
its effect when a quantity sufficient to fill 
the ordinary stomach is taken at one time, 
an average of two and one-half pints. Short- 
ly after the liquid is taken, a blood test is 
made to determine how much of the alcohol 
is concentrated in the blood. It seems to 
be a fact that alcohol in very small quan- 
tities or where greatly diluted is rapidly 
oxidized or “burned up” as soon as it en- 
ters the blood by the process of absorption 





from the stomach. In such cases it does 
not accumulate in the blood and has there- 
fore no intoxicating effects. ‘When the 
alcohol is undiluted or where the percent- 
age is very large, the process of oxidation 
is not sufficient to eliminate the alcohol 
which is thus concentrated in the blood, re- 
sulting in inebriation. Since it takes at 
least one-tenth of one per cent of alcohol 
in the blood to produce even the mildest in- 
toxication, it has been stated by certain ex- 
perts that a person would have to consume 
at one time nearly one gallon of 2.75 per 
cent beer to raise the alcohol content of his 
blood to that per cent. As it is impossible 
for a person to consume that much liquid 
at one time, these experts conclude that 
liquids containing less than 2.75 per cent 
alcohol are not intoxicating. It makes no 
difference, say these experts, how much 
of such liquid is consumed, since it is im- 
possible for it to be taken in such quantities 
as not to afford ample opportunity for the 
blood to oxidize all the alcohol it contains. 
In other words, speed of consumption is 
balanced by speed of oxidation and the 
liquid cannot possibly intoxicate. This is 
about all there is to be said about the origin 
and reason for the standard of 2.75 per 
cent alcoholic beverage, which is said can- 
not be classified as an intoxicating liquor. 


There is one point in this great array of 
expert testimony, which, by the way, is said 
to be concurred in by leading physicians, 
chemists, and toxicologists in the country, 
which will bear close scrutiny on the part of 
government attorneys. That point is with 
respect to the lowest per cent of alcoholic 
concentration in the blood declared by the 
experts to produce “mild” intoxication. 
What is meant by “mild” intoxication? 
What effect, for instance, has an alcoholic 
concentration of one-half of one-tenth of 
one per cent of alcohol? Some experts have 
declared in some of the ‘cases that this oc- 
casions an “exhilaration” of the nervous 
system, but that there are other substances 
like coffee, which have the same effect 
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and therefore this stage in the effect of 
alcohol cannot be called intoxicating. The 
term “intoxicating,” therefore, has also 
an objective signification and is determined 
by the effect of the liquor on the speech 
and acts of the individual. This neces- 
sarily will open the door to much non-ex- 
pert opinion, since a layman is as competent 
to note such effects as an expert. This 
coincides also with the rule laid down in 
Saff v. State, 116 Ga. 182, where the court 
sayS: 


“Under the law a man is ittoxicated 
whenever he is so much under the influ- 
ence of spirituous or intoxicating liquors 
that it so operates upon him, that it so af- 
fects his acts or conduct or movement, that 
the public or parties coming in contact with 
him could readily see and know that it was 
affecting him in that respect. A man to 
that extent under the influence of liquor 
that parties coming in contact with him, or 
seeing him, would readily know that he was 
under the influence of liquor, by his conduct 
or his words or his movements, would be 
sufficient to show that such party was in- 
toxicated.” 


We have said enough to indicate to at- 
torneys a few of the important questions 
likely to arise with respect to the enforce- 
ment of the .Eighteenth Amendment, as 
well as the War Time Prohibition Act, so 
far as such enforcement involves the defini- 
tion of “intoxicating liquor.” 








NOTES OF IMPORTANT DECISIONS. 





LIABILITY OF AUTO OWNER WHERE 
SERVANT USING CAR DEVIATES FROM 
DIRECT ROUTE WHILE ON HIS MASTER’S 
BUSINESS.—It is the servant’s duty to fol- 
low his master’s orders; more particularly, in 
reference to the drivers of motor vehicles, it is 
the duty of a chauffeur to take the most direct 
serviceable route to his destination, while on 
his master’s business. But in the recent ¢ase 
of Ferris v. McArdle, 106 Atl. 460, the New Jer- 
sey Court of Errors and Appeals holds that this 
duty may be modified by usage so that where, 





as in the principal case, the defendant’s chauf- 
feur was permitted at the close of his day’s 
work to drive by his home for supper before 
taking the car to the garage, the master was 
held liable for the negligence of his servant in 
running over defendant’s intestate while driv- 
ing to his own home for supper. On this point 
the court said: 


“There was no express direction given to 
go to his home for supper on the night in 
question, but the driver had done the same 
thing many times under like circumstances, 
to the knowledge of the master and without his 
objection. In fact, he testified that he accept- 
ed this method as a matter of course, and a 
jury might infer from such a course of con- 
duct, if sufficiently continued, that it had been 
accepted by both parties as a part of the con- 
sideration of the employment. The master had 
a right to expect, when he kept his servant 
working so late, that he would do what he had 
been accustomed to do under like circum- 
stances, and yet gave no directions to the con- 
trary, and a jury would be justified in inferring 
from this that the servant had been authorized 
by the master to stop for his supper on his 
way to the garage, and to use the auto for that 
purpose. It is not a single digression unknown 
to the master, but a course of conduct well 
known to the master, and which he must be 
considered to have thought beneficial to him, 
the exercise of which he intrusted to the ser- 
vant’s discretion.” 


There can be no doubt that the master is not 
liable for his servant’s negligence through the 
unauthorized use of his machine nor while act- 
ing in disobedience to the explicit orders of his 
master. McIntire v. Hartfelder (Ga. App.), 71 
S. E. 492; Riley v. Roach (Mich.), 134 N. W. 
14; Glassman v. Harry (Mo. App.), 170 S. W. 
403. So also where, though authorized to use 
the car for one purpose, the servant uses it for 
another, without the consent of his master, 
the latter is not liable for his servant’s negli- 
gence. Hartnell v. Gryzmith, 218 Mass. 258; 
Fielder vy. Davison, 139 Ga. 509, 77 S. E. 618; 
Steffen v. McNaughton, 142 Wis. 49, 124 N. W. 
1016; 26 L. R. A. 382; Jones v. Hoge, 47 Wash. 
663, 92 Pac. 433, 125 Am. St. Rep. 915. 


But when the servant is sent on an errand, 
does a deviation from a direct route relieve the 
master from responsibility for his negligence? 
In an early case (Quinn v. Power, 87 N. Y. 
535) it was held that every deviation did not 
relieve the master. In a recent New Hamp- 
shire case, however, it was held that where a 
chauffeur, directed to take an automobile to 
a certain hotel, went a mile out of his way 
in an opposite direction to make a call, and 
was then on his way to the hotel when he 
caused the injury, the servant was not on the 
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master’s business when the accident happened. 
Danforth v. Fisher, 75 N. H. 111, 71 Atl. 535, 
21 L. R. A. (N. S.) 93. It is interesting to 
note that the court declared that “knowledge 
that M was habitually careless in the operation 
of the automobile has no tendency to prove that 
the defendant ought to have known or antic- 
ipated that he would steal the vehicle or use 
it for his own purposes. On this point see also 
Bush v. Fourcher, 3 Ga. App. 43, 59 S. E. 459. 





LIABILITY OF BAILEE FOR DELIVERY 
TO AGENT OF OWNER WHO ACTED IN 
EXCESS OF HIS POWERS.—When an owner 
creates two relationships between himself and 
others respecting his rights or property, what 
are the respective rights and powers of these 
new relations toward each other? This was 
the general question discussed in the recent 
case of Blaisdell v. Hersom, 123 N. E. 386. 

In this case the plaintiff stored her goods 
with defendant for safe keeping. Later she 
employed one Hines as her agent to sell cer- 
tain pieces of the furniture stored with de- 
fendant bailee. Hines, however, claimed that 
he was to sell certain other pieces and on his 
demand these pieces were delivered to Hines. 
On the theory that this delivery of property 
to her agent beyond that authorized to be 
taken amounted to a conversion on the part 
of the bailee, the Supreme Court of Massa- 
chusetts held the defendant to be liable. On 
this point the court says: 


“The defendant’s second, third and fourth 
requests in substance were that, if Hines was 
employed by the plaintiff to sell certain articles 
which she directed him to obtain from the de- 
fendant, but by negligence or mistake Hines 
informed the defendant that he was employed 
by the plaintiff to obtain and sell all the goods, 
the defendant is not liable. These requests 
properly could not have been given. The de- 
fendant as a bailee of the plaintiff's property 
impliedly contracted to return it to her or to 
some third person with her express or implied 
consent (Doyle v. Peerless Motor Car Co., 226 
Mass. 561, 116 N. E. 257). Delivery of prop- 
erty by a bailee to a person not authorized by 
the owner is of itself a conversion, rendering 
the bailee liable without regard to the question 
of due care or negligence (Hall v. Boston & 
Worcester R. R., 14 Allen 439, 443; Murray 
v. Postal Telegraph-Cable Co., 210 Mass. 188, 
195, 96 N. E. 316; Stevens v. Stewart-Warner 
Speedometer Corp’n, 223 Mass. 44, 111 N. E. 
771). The well settled principle that a master 
is liable for the negligence of his servant com- 
mitted while engaged in his master’s business, 
and within the scope of his employment, is 
not applicable to the facts in the case at bar: 





accordingly, Howe v. Newmarch (12 Allen 49) 
and’ similar cases cited and relied on by the 
defendant are not authorities in favor of its 
contention that the rulings requested should 
have been given. The instructions given were 
correct and fully protected the rights of the 
defendant.” 


Technically, in accordance with the ordinary 
principles of agency, this decision is unassail- 
able. But from another viewpoint the posi- 
tion of the defendant might have been 
improved by invoking the maxim or princi- 
ple that where one of two innocent per- 
sons must suffer loss the loss will fall on him 
whose conduct brought about the situation. 
The two innocent persons are the plaintiff and 
the defendant in this case. The guilty party 
is Hines, who claimed larger powers than those 
given him. But the evidence in this case gives 
some ground for contending that plaintiff by 
her negligence misled the defendant into the 
belief that Hines was her agent for the pur- 
pose of selling the storaged goods. We call 
the attention of attorneys to the increasing im- 
portance and continually wider application in 
the law of agency of the rule as to 
ostensible agency. This principle is well 
stated in 2 Corp. Jur. 461: “When a 
principal by any such acts or conduct has 
knowingly caused or permitted another to 
appear to be his agent either generally or 
for a particular purpose, he will be estopped 
to deny such agency to the injury of 
third persons who have in good faith dealt 
with the agent on the faith of such appear- 
ances.” There are three columns of cases cited 
to this proposition, most of them very recent, 
and in many of them the decision would have 
been favorable to the principal if the third 
person dealing with the agent had not been 
able to invoke the doctrine of estoppel. This 
doctrine is not confined to the simple case of 
holding out one to be an agent, but applies 
to cases where the principal is negligent in 
referring to the powers of his agent when 
dealing with a third person, who afterwards 
trusts said agent. The court in the principal 
case, was correct in stating that the negli- 
gence of the agent in claiming authority to sell 
was not binding on the principal, but, it seems 
to us, on reading the evidence, that attorneys 
for the defendant might have built up a better 
defense on the negligence of the plaintiff, who 
clearly contributed to some extent in deceiv- 
ing the defendant, into the belief that Hines 
possessed the authority which he assumed. 
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WAR-TIME IMPOSSIBILITY OF PER- 
FORMANCE OF CONTRACT. 





Dealing with the general law of contract, 
Mr. Justice Blackburn (as he then was) 
said in the course of his judgment in Tay- 
lor v. Caldwell: “Where there is a posi- 
tive contract to do a thing not in itself un- 
lawful, the contractor must perform it or 
pay damages for not doing it, although in 
consequence of unforeseen accidents the 
performance of his contract has become un- 
expectedly burdensome or even impossible.” 
So far he was precisely enunciating the 
common law as applied in England for cen- 
turies previously, but as the facts of the 
case before him were such that to apply 
the rule just given might result in absurd- 
ity or an offense to the instincts of natural 
justice, he ultimately in his judgment after 
examining the authorities and precedents 
on the law of contract laid down this quali- 
fication of the general rule—‘“in contracts in 
which the performance depends on the con- 
tinued existence of a given person or thing a 
condition is implied that the impossibility 
of performance arising from the perishing 
of the person or thing shall excuse the per- 
formance.” As we shall see, that principle 
has been developed and extended until in 
the cases of breach of contract arising out 
of the recent war, the qualification has as- 
sumed a larger place than the original rule. 


Now that hostilities have closed, we pro- 
pose to endeavor to ascertain how the war 
cases have affected our law of contract in 
respect of the defense of impossibility of 
performance and in this connection would 
gratefully refer to Mr. MacNair’s article 
in the last number of the Law Quarterly 
Review in which the question is exhaustive- 


ly treated and all the cases minutely con- | 


sidered. Such consideration of the sub- 
ject is not practicable here; we can only 
give a summary of results. 

In the first place, it is interesting to note 
that the government’s advisers were alive 


(1) 1863, 3 B. & S., 826. 





to the importance of the application of the 
law to the special and unprecedented cir- 
cumstances caused by the war, and a com- 
mittee was appointed to report on the posi- 
tion. It was styled the Pre-War Contract 
Committee and on it the law was well rep- 
resented. In the report by this commit- 
tee, dated 12th of January, 1918, the fol- 
lowing is the conclusion reached: “Prima 
facie if a man binds himself by contract 
unconditionally to do that which turns out 
to be impossible, he will be held to his bar- 
gain and have to pay damages for failure 
to perform. If, however, the impossibility 
arises from a cause that neither party can 
reasonably have contemplated when the 
contract was made, and as to which the 
terms of the contract make no provision, 
a man will not be so bound; the matter be- 
ing unforeseen, he is not taken to’ have 
promised unconditionally, nor for the same 
reason has he stipulated for any condition 
of excuse.” 


According to these propositions, the cri- 
terion of impossibility is whether the ob- 
stacle to performance could reasonably have 
been in the contemplation of the parties. 
That is a vague and elusive test and when 
one examines the cases, he finds’ that the 
general statements in which the commit- 
tee’s finding is expressed are not without 
certain limitations and reservations. These 
may be classified under four heads: 


(1) Mere commercial impossibility or 
difficulty in obtaining goods (not specific 
goods) arising from some unforeseen cause 
will not excuse a vendor from performing 
his contract. 


(2) Impossibility which only affects a 
part of the thing contracted to be done, al- 
though an important part will not discharge 
the contract, although the impossibility and 
its cause would otherwise satisfy the re- 
quired test and have that effect. 


(3) Mere increased cost of perform- 
ance unless to an enormous and extravagant 
extent does not make it impossible. A man 
is not prevented from performing by eco- 
nomic unprofitableness unless the pecuniary 
physical prevention; and 
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(4) A temporary impossibility which is 
burden is so great as to approximate to 
removed within a reasonable time cannot be 
used to “snap” a discharge of the contract. 

Subject to these limitations the general 
principles contained in our quotation from 
the committee's report form the law as to 
impossibility of performance of contract as 
developed in the numerous cases arising out 
of the war. Most of the cases on which 
the general rules and the limiting state- 
ments above given are founded, arose in 
connection with pre-war contracts, but sim- 
ilar principles apply to contracts made dur- 
ing the war and which have become sub- 
ject to dislocation in the course of the war. 

Donatp Mackay. 

Glasgow, Scotland. 








INFLUENCE ON AMERICAN DE- 
CISIONS OF THE COMMON LAW 
RULE OF ENTIRETY OF JUDG- 
MENTS IN TORT ACTIONS. 





Common Law Rule.—As early as 1898, it 
was held that in an action for assault and 
battery against three defendants and two 
were acquitted, that a new trial could not 
be granted except against all three.t And 
again in the second year of George II, it 
was said “it was agreed on all hands that 
if one defendant be acquitted (in an action 
of conversion) and another be found guilty, 
that defendant can have no new trial.”? In 
1795, .in action for false imprisonment 
against several defendants, there was a ver- 
dict for plaintiff and a motion for new trial, 
because as to one of them the verdict was 
against the evidence, but the court ruled 
that the verdict could not be set aside as 
to some of the defendants and not as to 
others, because this “would be a prejudice 
to those who are duly acquitted.’”* 

Rule as Recognized in America.—The 
principle underlying these cases is recog- 


q) 
(2) 
(3) 


Bond v. Spark et al., 12 Mod. 275. 
Parker v. Godwin, 2 Str. 813. 
Berrington’s Case, 3 Salk. 362. 


nized in this country as embodying a rule 
as to entirety of a judgment recovered in 
an action in tort the same as it is recognized 
in an action sounding in contract. ‘Thus, 
in Georgia it was said: “Joint tort-feasors 
may be sued together and recovery may be 
had against one or more of them as the lia- 
bility of each may appear from the evi- 
dence. * * * A plaintiff can sue one or 
more than one, or he can sue all, of several 
joint tort-feasors, in the same action, and 
the jury by its verdict can bind one and 
relieve another, as the evidence may author- 
ize; but if the verdict be rendered against 
all of the defendants, the judgment there- 
on is single and must stand or fall alone. 
Such a verdict is in law a creature of such 
nature that it cannot survive the severance 
or amputation of any one of its members.”* 


In Alabama, in an action sounding in 
contract, the opinion said: “It is insisted 
for plaintiff that, if this court should re- 
verse the judgment for error against Huck- 
abee, it should be affirmed against appellant 
Hawks, there being no error to his preju- 
dice. Courts of law never split one action 
into two or more, as would be done in 
this by the course proposed—and leave one 
part of it in one court and part in an- 
other.”* Later this court applied the prin- 
ciple to an action in tort.® But the difficulty 
seems rather to lie in some view of pro- 
cedure in Alabama rather than as declaring 
a principle of general law. Thus we see 
this court later declaring that: “The general 
rule is that joint judgments are to be treated 
as entireties on appeal, and a reversal on 
the appeal of one defendant will require 
a reversal as to both, the reason and policy 
of the rule being that, where the rights and 
obligations of the parties are necessarily 
blended in the judgment and are thus de- 
pendent one upon the other, though they 
be not strictly joint, the appellate court 
will render such judgment as will permit 


(4) Finley’ v. Southern R. Co., 5 Ga. App. 


722, 64 S. E. 312. 
(5) Huckabee vy. Nelson, 54 Ala. 12. 





1 (6) Massey y. Oats, 143 Ala. 248, 39 So. 149. 
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and require the entire controversy to be 
settled in one proceeding, in which the 
rights and liabilities of all parties may be 
considered and consistently determined. 
But here on the undisputed facts the trac- 
tion company had no proximate or responsi- 
ble connection with the wrong and injury 
of which the appellees complain. The prin- 
ciple of the entirety of judgments on appeal 
can therefore have no just application to 
this case, even though it be conceded that 
judgments in tort are not generally sever- 
able—-a concession we are not prepared to 
make, in view of our statutes which make 
the obligation of parties bound by judg- 
ment several as well as joint.”’ 

It must be thought that the Alabama rul- 
ing is not very definite, as or not declaring 
that judgments in tort actions are entire 
or not in the common law sense. Joint and 
several are not synonymous terms with en- 
tire and severable. The former are used 
in a copulative sense; the latter in a dis- 
junctive way. A judgment may impose 
both a joint and a several liability, but it 
cannot be both entire and severable. 


An Illinois court decision seems in in- 
definiteness not wholly unlike Alabama 
ruling. Thus, it was held in an action 
sounding in tort, against two connecting 
carriers, that where defendants filed sep- 
arate pleas, there was no error in grant- 
ing a new trial as to one and entering judg- 
ment against the other.* . 


But this was merely a:recognition of the 
rule that plaintiff may sue all or any of 
several joint tort-feasors and dismiss as to 
all or any and the practice act of that state 
gives him such right “at any time before 
final judgment,” and it had been decided 
that to take a judgment against some of 
the defendants amounts to a dismissal as 
to the rest. In the same way it seemingly 
is held, that, if the appellate court finds er- 
ror as to one defendant, it can cut him out 


(7) North Ala. Traction Co. v. 
Ala. 592, 64 So. 30. 

3s) mm. GR. CA. @, 
N. E. 890. 


Hays, 184 


Foulks, 191 Ill. 57, 60 





of the judgment, whether the plaintiff be 
willing therefor or not. This might be valid 
reasoning for one submitting to a court of 
last resort, but, if it. is also good as to 
action by a lower court, then an election 
to contest a ruling ought, presumably, to 
bind the plaintiff to the course he takes. 


In a later case the Supreme Court of 
Illinois said: “A judgment (the case being 
in tort) against two defendants is a unit 
and cannot be reversed as to one and af- 
firmed as to the other. But while the action 
was joint the liability was joint and several. 
Several persons acting independently but 
causing together a single injury may be 
sued either jointly or severally, and the 
injured party may, at his election, sue any 
one of them separately or he may sue all 
or any number of them jointly. If he sues 
all, he may, at any time before judgment, 
dismiss as to either or any of the defend- 
ants and proceed as to the others.’” 


But what has all of this to do with wheth- 
er a judgment is entire or several? The 
court appears to be reasoning out severabil- 
ity and not entirety, though it is asserted a 
judgment is a “unit ;” that it is an entirety, 
so far at least as appeal therefrom is con- 
cerned. It was unnecessary to say any- 
thing about entirety, because there is a 
right to dismiss so as to destroy the en- 
tirety of a verdict either wholly or pro tanto 
as to a defendant who is dismissed. 


And it would seem that this kind of rul- 
ing has much confused Illinois Appellate 
Courts. Thus, where plaintiff obtained 
judgment against two defendants and only 
one of them was guilty of any negligence, 
an Illinois Appellate Court reversed the 
case because “the judgment is joint..”?° 
Why not order a dismissal, if not absolute- 
ly, at least nisi? 


In Iowa there appears to be a proper 
conception between liability as joint and 


(9) Nordhaus v. Vandalia R. Co., 242 Ill. 166, 
89 N. E. 974. 

(10) United Breweries Co. v. Bass, 121 Ill. 
App. 299; O'Donnell v. Kavanagh, 158 Ill. 599. 
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several and unity, entirety and severability. 
Thus, its Supreme Court said, in an action 
of trespass q. c. f.: “The jury returned a 
verdict against six of the defndants and 
among others, E. S. Orr. - All of them 
moved in arrest of judgment and for a new 
trial.” The court, on motion of plaintiff, 
set the verdict aside as to Orr and over- 
ruled the motion as to the others. “The 
objection now is, that, if the verdict was 
set aside as to one of the defendants, it 
should have been as to all—that it was an 
entirety—and that the judgment must strict- 
ly follow the verdict. We do not so under- 
stand the law. In this action, the jury 
could have found all the defendants guilty, 
or all not guilty, or a part guilty and the 
other not guilty.” Then there is a refer- 
ence to the Code as justifying the course 
taken. We take it, that there is not any- 
thing of binding force in an election to sue 
one in conjunction with others any more 
than if he were separately sued and at any 
time before final judgment there is dis- 
missal. The common law, if it forbade this, 
was a technical rule, which the statute was 
held to have displaced.1 In Kansas, how- 
ever, no statute is referred to as obviating 
the common law technicality, but the right 
to sue any, all or less than all, or to bring 
concurrently or successively actions against 
each is given as a reason for not following 
the common law rule, and there was not in 
the case a dismissal by the act of plaintiff, 
before the entry of judgment against the 
defendant, as to whom the motion for new 
trial was overruled. The court merely said: 
“The reasoning of these (mentioned) cases, 
however, does not commend itseif to us.”?? 
The Kentucky Court of Appeals appears to 
have proceeded on the theory that a motion 
for new trial should be denied unless plain- 
tiff should dismiss as to defendant against 
whom there was no sufficient evidence.” 


(11) Terpenning v. Gollup, 8 Iowa 74, 
(12) Kansas City v. File, 60 Kan. 157, 55 
Pac. 877. 


(13) Loving v. Com, 103 Ky. 534, 45 S. W. 
3, referring to Shelton v. Harlow, 15 B. Mon. 











Difficulty at Common Law After Ver- 
lict and Before Judgment.—In Michigan, 
where on motion for new trial, it was grant- 
ed in favor of some of defendants and de- 
nied as to others, the court said: “Under 
the ancient practice, when a verdict is set 
aside, a venire facias de novo, or of the 
proceeding under it, upon the award 
of a new trial as to part of the defendants, 
there would be nothing on record to sup- 
port the verdict against the other defend- 
ants. In’ this state there is nothing in our 
method of procedure which raises such 
seeming difficulties. In this case the plain- 
tiff might have proceeded against the de- 
fendants as to whom the judgment now 
stands, or she might have discontinued the 
case as to their co-defendants at any stage 
of the’ proceedings. It is not easy to per- 
ceive, therefore, where the action is thus 
severable as well as joint, and where the 
right exists to proceed against a portion or 
all of the defendants, why the plaintiff 
should ‘be compelled to lose her judgment 
against a portion because it appears that the 
others are entitled to a new trial.” 


This reasoning merely demonstrates that 
the court believes, that when under the 
genius of our institutions we appeal to our 
courts in remedial actions, there is no logic 
in any limitation on our essential rights to 
pursue our remedy in its completeness to the 
end. It is our right that, any error which 
intervenes should have no consequences be- 
yond its legitimate influence. If one tort- 
feasor, when sued alone, should become en- 
titled to a new trial, why should the fact 
that a plaintiff exercises his ‘option to join 
him as defendant with another, affect either 
his or his adversary’s right in the remedy 
being abandoned at any stage or carried 
through to the end? Neither party takes 
a position that looks to estoppel. The elec- 
tion exercised is in regard to status in a 
matter dependent altogether on facts exist- 
ing prior to exercise of the election. 


(14) 
80 N. 


Moreland v. Durocher, 121 Mich. 398, 


W. 284. 
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Ke ersals Denied on Theory of Entwrety 
of Judgment.—There are not many of the 
states which adhere to the common law rule 
so as to forbid a reviewing court or appel- 
late tribunal reversing as to some of the de- 
fendants in an action based on tort, but 
there are some, where statutes do not spe- 
cifically provide for such a case. 


In Illinois there was an appeal in a case 
by plaintiff from a judgment in favor of 
all defendants, and it was urged that the 
judgment was erroneous as to some and 
correct as to others and should be reversed 
as to the latter, but the court thought it 
was a “unit and is erroneous in whole or 
is valid as to all the defendants.’** Look- 
ing at the facts in this case it is perceived 
that the question was whether it was error 
for the court to sustain a special plea in 
which ail joined, and the principle as ap- 
plied was or might have been deemed cor- 
rect. And in a later case it appeared that 
plaintiff exercised an election to claim a 
judgment against all. The ruling did no 
more than to state the power of an appel- 
late court in such a case under its rules of 
procedure.** Afterwards this court speaks 
of pleas and special pleas bringing a cause 
to issue and then a judgment being a “unit,” 
and it announces a general principle of af- 
firmance as to some and reversal as to oth- 
ers not being allowed,’ whereas in a still 
later case the rule was laid down that by 
separate pleas the action could be deemed 
to proceed against defendants separately.’ 


In Missouri the rule at common law is 
objected to as being purely technical and 
of doubtful validity,’® so held as to the 
power of ‘an appellate court. Later this 
court said: “The earlier doctrine was to 
look on a judgment as an entirety, and to 
be reversed as to all if reversed as to one. 
But the later and better rule is to go deep- 


(15) Earp v. Lec, 71 Til. 193. 

(16) Jansen vy. Varnum, 89 Ill. 100. 

(17) West Chicago S. R. Co. v. Morrison, etc., 
Co., 160 Ill. 288, 43 N. E. 393. 

(18) Illinois Cc. R. Co. v. Foulks supra. 

(19) Belkin v. Hill, 53 Mo, 492, 
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er than the mere shell of the judgment and 
look into the nature of the case itself, and, 
where the interests of the parties to an ap- 
peal may be rightfully severed * * *then 
it is not necessary to reverse the entire 
judgment.”*° Evidently this is on the theory 
that an appellate tribunal has the same 
power as has the trial court. 


There is’ hardly one of our states that 
would enforce the rule as stated by common 
law decisions, which at best is somewhat 
Our courts have 
given a sort of recognition to it, and as we 


vague and inconclusive. 


shall see by cases about to be instanced, it 
has some influence in an indirect way. As 
ruled in Tennessee a joint verdict may be 
set aside as to one, and sustained and en- 
forced against another defendant, because 
the rule otherwise is so purely technical as 
not to merit enforcement.”! 3ut, if so, it 
deserves no recognition whatever in the 
enforcement of any of our legal remedies 
and there should be no rule of construction 
that is strict, because our practice is in 
derogation of common law. One feels that 
all of our courts think this way about the 
rule, but only Tennessee, Missouri and 
Michigan directly so say or intimate.” 


Refusal to Allow Diverse Damages 
Against Different Defendants —U. S$. Su- 
preme Court decided an action for a tort 
against a corporation and four individual 
defendants. The verdict was against the 
corporation and two defendants, but there 
was no finding against the other two. Those 
against whom the verdict was rendered sued 
writ of error, and obtained a reversal of 
judgment.?* The intimations in the opinion 
were that, if anything was ruled in favor 


(20) Stotler v. Chicago & A. R. Co., 200 Mo, 
107, 98 S. W. 509. 

(21) Nashville St. R. Co. v. Gore, 106 Tenn. 
300, 61 S. W. 777. 


(22 See also Moreland vy. Durocher 
and Stotler v. Chicago & A. R. Co. supra. 

(23) Washington Gas L. Co. v. Lansden, 172 
U. S. 534, 19 Sup. Ct. 296, 43 L. ed. 543. 


supra 
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of the other two, this was still to continue 
as their right. But what is desired to notice 
in this case, was the fact, that, as the in- 
struction in regard to punitive damages 
was taken or could have been taken in the 
same way as to each of the defendants, 
when apparently it was aimed at only one 
of them, the reversal worked in favor of 
all. The court said: “While all defendants 
joined are liable for compensatory damages, 
there is no justice in allowing the recovery 
of punitive damages in an action against 
several defendants, based upon evidence of 
the wealth and ability to pay such damages 
on the part of one of the defendants only. 
As the verdict must be for one sum against 
all defendants who are guilty, it seems to 
be plain that when a plaintiff voluntarily 
joins several parties as defendants, he must 
be held to thereby waive any right to re- 
cover punitive damages against all, founded 
upon evidence of the ability of one of the 
several defendants to pay them. This rule 
does not prevent the recovery of punitive 
damages in all cases where several defend- 
ants are joined.” 


It is believed to be a familiar rule that 
no judge can instruct a jury they must 
award punitive damages in any case, but 
a plaintiff, unless in such a case as was de- 
cided, in any appropriate case, may claim 
punitive damages, and why should he be 
deemed to waive such a right when he 
exercises an undoubted legal right to sue 
joint.tort-feasors separately or jointly and 
at any time to dismiss as to one or more 
and have his case proceed? And why, if 
it could be said as a matter of fact, that 
the evidence or instructions applied to one 
of defendants, there should not be one find- 
ing for compensatory damages applicable 
to all defendants and an additional find- 
ing for punitive damages applicable to 
one of them? May not practice acts provid- 
ing for specific finding as tv compensatory 
and punitive damages be applied where 





more than one defendant is sued? And 
even if one verdict is to include both kinds 
of damages,,should not that he construed 
so as to find one verdict embracing both 
kinds as to one defendant and another ver- 
dict including only compensatory damages 
against the others? The judge says, how- 
ever, “The verdict must be for one sum 
against all the defendants.” 


In a case decided by the Appellate Court 
of Illinois it was ruled that in an action 
of trespass against two or more persons, 
there can be but one assessment of dam- 
ages, and where plaintiff makes a case for 
compensatory and for punitive damages 
against only one of defendants to obtain 
a verdict for the latter, he must dismiss 
as to the others.** 


This case was reversed as to both de- 
fendants, but there is little discussion of 
the ruling, and I find no later following 
of this case or that it has been referred to 
on this point. 


In a Pennsylvania case** it was said: “In 
trespass all the defendants are alike guilty, 
each is liable for the damages sustained 
without regard to the different degrees or 
shades of guilt; the damages are not di- 
visible, and the verdict should be for one 
amount against all the defendants, for such 
sum as the most culpable ought to pay. This 
rule has few exceptions. However, when 
exemplary damages are claimed against a 
defendant, his intent must be considered. 
Two persons may be liable, one for punitive 
damages, and the other only for compen- 
satory. In such cases, if the plaintiff means 
to get exemplary damages, he should pro- 
ceed against the party which ought to be 
punished in that way (citing an English 
authority ).” 


This English case was decided in 1847 


by four judges, one of whom thought that: 


(24) Partridge v. Brady, 7 Ill. App. 639. 
(25) McCarthy v. De Armit, 99 Pa, St. 63. 
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“In such case the plaintiff ought to select 
the party against whom he means to get 
aggravated damages.” The other, while 
expressing itself of the same opinion as 
the former, also said: “If a motive is to be 
taken into consideration, the motive of A 
may be most aggravated, and the motives 
of B most mitigated, then the damages must 
be regulated accordingly,” but the ruling 
was for a new trial.*° 


The case cites no authority, but it seems 
to have been reversed on the theory that 


‘the judgment was an entirety and mere 


motive was not an element in arriving at 
the more guilty of the two defendants. The 
case, then, apart from going upon a prin- 
ciple of entirety in a judgment—a prin- 
ciple scantily recognized in American juris- 
prudence—was decided when we no longer 


looked to English courts for our common 
law, and it itself not referring to common 
law rulings which might be supposed to 
guidg our courts. 


Conclusion.—It seems to me that Amer- 
ican courts pay little regard to the prin- 
ciple that in actions founded on tort judg- 
ments are regarded as entire. This is be- 
cause our statutes regulating practice go 
upon the theory that technicalities, pure and 
simple, in common law procedure are to be 
disregarded. Further, many of our courts 
distinguish between nisi prius and appel- 
late courts in the control of procedure, 
nisi prius courts having inherent rights and 
appellate courts having such rights only as 
the statutes give them. At all events the 
rule in courts of America appears far more 
honored in the breach than the observance. 
Enlarged liberality ought to take care of 
the question discussed as to compensatory 
and punitive damages. 


N. C. CoLier. 
St. Louis, Mo. 


(26) Clark v. Newsam, 3 Exch. 130. 





INNKEEPERS—LIEN ON PROPERTY OF 
GUEST. 





NICHOLAS v. BALDWIN PIANO CO. 





Appellate Court of Indiana. May 15, 1919. 





123 N. E. 226. 





By adoption of common law as part of law 
of Indiana, innkeepers acquired right to assert 
their common-law lien on goods brought into 
the inn by a guest for board and lodging fur- 
nished the latter at his request, though the 
goods were not the property of the guest, pro- 
vided the innkeeper was not aware of the fact, 
a proviso not applicable under all circumstances 
where the guest was the agent or servant of 
tne owner. 


BATMAN, P. J. This is an action in replevin 
commenced by appellee against appellant to 
recover the possession of a piano and stool. 
The complaint is in the usual form for such 
an action, and was answered by a general de- 
nial. On the trial the court made a special 
finding of facts, and stated its conclusion of 
law thereon in favor of appellee. From a judg- 
ment rendered in accordance therewith, appel- 
lant has appealed, claiming that the court 
erred in its conclusion of law on the facts 
found. Appellant contends that the finding of 
facts shows that he had a common-law lien 
as an innkeeper on the property in question, 
which gave him a right to the possession there- 
of, and that the court erred in its conclusion 
of law to the contrary. Appellee, on the other 
hand, asserts that there is no common-law lien 
in Indiana in favor of innkeepers, and that 
the conclusion of law was properly stated. 


The common law gives an innkeeper a lien 
upon the goods brought into his inn by his 
guest, for board and lodging furnished the lat- 
ter at his request, although the goods may not 
be the property of said guest, provided the inn- 
keeper is not aware of such fact. This proviso, 
however, is not applicable under all circum- 
stances where the guest is the agent or servant 
of the owner of the goods. 22 Cyc. 1090. By 
the adoption of the common law, as a part of 
the law of this state, innkeepers doing business 
therein acquired the right to assert such a lien 
in all proper cases, and such right still exists 
unless they have been deprived thereof by 
legislative enactment. It is well settled in this 
state that it will be presumed that the Legis- 
lature does not intend by the enactment of a 
statute to make any change in the common law 
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beyond what it declares, either in express 
terms or by unmistakable implication. Chi- 
cago, ete, R. Co. v. Luddington (1910), 175 
Ind. 35, 91 N, E. 939, 93 N. E. 273. An abroga- 
tion of the common law will be implied, where 
a statute is enacted which undertakes to cover 
the entire subject treated and was clearly de- 
signed as a substitute for the common law in 
that regard, or where the two laws are so re- 
pugnant that both in reason may not stand. 
8 Cyc. 376; 26 A. & E. Ency. of Law, 665; 1 C. 
J. 991; 5 R. C. L. 815; Boston Ice Co. v. Bos- 
ton, etce., Ry. Co., 77 N. H. 6, 86 Atl. 356, 45 L. 
R. A. (N. S.) 835, Ann. Cas. 1914A, 1090; Drady 
v. District Court, 126 Iowa, 345, 102.N. W. 115; 
Graves v I. C. R. Co., 126 Tenn. 148, 148 S. W. 
239; Raleigh County Bank v. Poteet, 74 W. Va. 
511, 82 S. E. 332, L. R. A. 1915B, 928, Ann. Cas. 
1917D, 359; Young v Kansas City, ete., Ry. Co., 
33 Mo. App. 509. In 1897 the Legislature of 
this state enacted a statute for the protection 
of owners and keepers of hotels, inns, restau- 
rants, boarding and eating houses, which is 
still in force. It contains three sections, the 
first of which provides a penalty for obtaining 
food, lodging, entertainment, or other accom- 
modations, at any of the places named above, 
with intent to defraud the owner or keeper 
thereof. The second prohibits any person 
boarding or lodging, or who has boarded or 
lodged, at any of the places named above, from 
removing any trunk, valise, or other baggage 
therefrom, which .he may have therein, “until 
all claims for bills, lodging, entertainment or 
accommodations have been fully paid and satis- 
fied in accordance with the regular advertised 
or special contract rates” thereof, and provides 
a penalty for its violation. The third section 
provides, in part, as follows: 


“The owner or keeper of any hotel, inn, 
restaurant, boarding or eating house, as pro- 
vided in this act, shall, after demand for pay- 
ment be made of the person or persons owing 
any such claims or bills, as set out in the pre- 
ceding section of this act, have a lien against 
the personal property and the wages due of 
any person or persons who may owe said 
owner or keeper for food, lodging, entertain- 
ment or- other accommodation, to the extent 
only of his said claim and the property may 
be sold to satisfy such claim, by said owner or 
keeper after obtaining judgment for the same 
in any court of competent jurisdiction and 
posting a written notice on the outer door of 
his hotel, inn, restaurant, boarding or eating 
house, at least ten days before the day of sale 
at public outery to the highest bidder,” etc. 


Sections 7848-7850, Burns, 1914. 

We will now consider whether, under the 
foregoing facts, a common-law lien has existed 
in this state in favor of innkeepers since the 





enactment of the statute cited. It will be ob- 
served that this statute not only designates 
who shall be entitled to such a lien, but also 
specifies the services for which such lien may 
be had, the property to which, and the condi- 
tion on which it may attach, and the manner 
of its enforcement; that it goes beyond the 
scope of the common law, by including persons 
not entitled to a lien thereunder, and by desig- 
nating services for which a lien may be had, 
and property to which it may attach, not speci- 
fied therein. It thus appears that the entire 
subject to which the statute relates is fully 
covered thereby. It will also be observed that, 
unlike the common law, it does not give the 
innkeeper a lien on all property brought into 
his inn by a guest, unless he is aware that the 
guest is not the owner thereof, but restricts 
the property to which the lien may attach, by 
limiting it to the property of the person in- 
debted for the services specified. This may 
be taken as indicative of a legislative intent to 
repeal or abrogate the common law respecting 
innkeeper’s liens. Boston Ice Co. v. Boston, 
etc., Ry. Co., supra; In re Lord & Polk Chem- 
ical Co., 7 Del. Ch. 248, 44 Atl. 775. In view of 
these facts it is apparent that the statute cre- 
ates a remedy in favor of an innkeeper which 
did not exist before, by giving him a lien 
against the property of a boarder as well as a 
guest, where such boarder is indebted to him 
for the services specified therein. 22 Cyc. 
1090; 14 R. C. L. 539. It also defines a right 
which theretofore existed in his favor by en- 
larging it in some respects and restricting it 
in another. For the reasons stated it appears 
clear to us that the Legislature in enacting the 
statute in question intended to cover the whole 
subject of the lien of innkeepers, and other 
persons mentioned therein, to provide a uni- 
form right of lien for all of such persons, to 
define the same, and to supply an easy and 
adequate remedy for its enforcement. We 
therefore conclude that the enactment of the 
statute in question, by implication, abrogated 
this state. This conclusion finds support in 
the common-law lien in favor of innkeepers in 
the well-considered case of Wyckoff v. South- 
ern Hotel Co., 24 Mo. App. 382, wherein the 
facts are strikingly similar, and in which the 
court said: 


“It would bring confusion and uncertainty 
into the law, to hold that a statute of this char- 
acter can coexist with the rule of the common 
law in respect to the lien of an innkeeper.” 


Appellant does not make any contention that 
he had a statutory lien as an innkeeper on the 
goods in question, and an examination of the 
special finding of facts discloses that any such 
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contention would be unavailing. We therefore 
conclude that the court did not err in its con- 
clusion of law, and that the judgment of the 
trial court must be sustained. 

Judgment affirmed. 


DAUSMAN, C. J., and NICHOLS and REMY, 
JJ., concur. 
McMAHON and ENLOE, JJ., concur in result. 


Note—Lien of Innkeeper on Property of Third 
Person in Possession of Guest—The rule as to 
lien of innkeeper being on the goods of his 
guest brought to the inn is thought to be quite 
universal and this is little, if any, changed by 
legislation. But there has been some question 
whether that rule as it existed at common law 
extended to the goods of a stranger brought by 
the guest to the inn, whether lawfully or unlaw- 
fully. 


In Waters & Co. v. Gerard, 189 N. Y. 302, 82 
N. E. 143, 24 L. R. A. (N. S.) 958, it was de- 
clared, that the common law rule was prior to 
1897 enforced in New York, and it extended 
to all of the goods brought by a guest and it did 
not devolve on the innkeeper to inquire into their 
true ownership. In that year a statute was en- 
acted excepting from such lien property brought 
on the premises not legally in the possession of 
the guest and so known to the, innkeeper. It 
was held that a piano brought in the possession 
of a guest and not known to belong to another 
became subject to the innkeeper’s tien, Further 
it was held that such statute was constitutional, 
so far as the conditional sale vendor of the piano 
was concerned. 


But where hotel keepers admit extensive ac- 
quaintance with traveling men and their methods 
of carrying samples belonging to their principles, 
they are estopped against asserting their liens 
upon such samples for the bills of salesmen as 
guests. Wertheimer-Swarts Co. v. Hotel Stevens 
Company, 38 Wash. 409, 80 Wash. 603, 107 Am. 
St. Rep. 864, 3 Am. & Eng. Ann. Cas. 625. The 
statute said the lien was “upon the baggage, prop- 
erty or other valuables of their guests.” It 
was said the lien is not extended to the property 
of third persons, even though such property be 
brought into the hotel by the guest and the hotel 
keeper be ignorant of its true ownership. It 
may be that were the property such as a guest 
ordinarily carries, and the hotel keeper enter- 
tained him on the faith of such property, in ignor- 
ance of its true ownership, the lien would 
attach, but this is as far as the rule could extend. 
There can be no lien under the statute where the 
hotel keeper knows that the property in posses- 
sion of the guest is not the guest’s property, but 
is the property of a third person.” It seems to 
me the court might have dwelt more on the very 
words of the statute and decided the case as it 
did. The statute says “lien upon the baggage, 
property or other yaluables of their guests,” 
which might be taken, means belonging to their 
guests. 


_ Several courts have held that where the lien 
is given on property “belonging” to a guest, 
then it did not extend so as to cover presumptive 





ownership arising out of possession. McClain 
v. Williams, 11 S. Dak. 227, 76 N. W. 930, 49 
L. R. A. 610, 74 Am. St. Rep. 791. This court 


also said that to hold otherwise would be depriv- 
ing one of his property without due process of 
law. This last view has, however, been dissented 


from. Brown Shoe Co. v. Hunt, 103 Iowa 586, 
72 N. W. 765, 39 L. R. A. 291, 64 Am. St. Rep. 
198. 


And in Texas a statute giving “a specific lien 
upon all property or baggage deposited with them 
for the amount of the charges against them or 
their owners, if guests,” etc., did not apply to 
samples carried by traveling salesmen as bag- 
gage belonging to their principals. Torrey v. Mc- 
Clellan, 17 Tex. Civ. App. 371, 43 S. W. 64. 


“Baggage and other valuables of the guest” 
was confined in interpretation to ownership by 
the guest. Wyckoff v. Southern Hotel Co., 24 
Mo. App. 382. But the words “belonging to Of 
under the control of their guests,” was held in 
Brown Shoe Co. v. Hunt, supra, to be broad 
enough to embrace ‘ ‘samples” carried by a sales- 
man. The court said: “Clearly the legislature 
intended to give a lien not only upon the prop- 
erty in fact belonging to the guest and which 
was in the hotel or inn, but likewise a lien upon 
property placed therein which was under the 
guest’s control. The guest in this case was a 
traveling man, and the lien was claimed upon 
these sample goods and the receptacles in which 
they were contained. These goods were used in 
the prosecution of his business as a salesman.” 
But is this very clear as to other goods casually 
in the possession of the guest? At common law 
it would be so. This statute, however, was 
meant to depart in some measure from the com- 
mon law. 


In Iowa it was held that goods exempt from 
levy and sale on execution. It was said: “The 
rule is that the lien of an innkeeper extends to 
the property of the guest which is exempt from 
execution, such as a coat, for whose recovery 
replevin is brought against the innkeeper.” Swan 
v. Bournes, 47 Iowa 501, 29 Am. Rep. 492. 


It also has been held that lien is given to an 
innkeeper even as to stolen property in the pos- 
session of a guest. Domestic Sewing Mach. Co. 
v. Watters, 50 Ga. 573. That is, if there was 
nothing to excite his suspicion and put the inn- 
keeper on his guard. Black v. Brennan, 5 Dana 
312. The cases are in hopeless confusion regard- 
ing the effect of knowledge of the non-ownership 
of property by the innkeeper. Thus, as showing 
knowledge operates to defeat the lien. See Cook 
v. Kane, 13 Ore. 482, 11 Pac. 226, 57 Am. Rep. 
28; Covington v. Newberger, 99 N. C. 523, 6 S. 
E. 205. 


But lawful possession by the guest authorizes 
the lien, notwithstanding knowledge by innkeep- 
er of the property being in a third person, as. has 
also been held. Manning v. Hollenbeck, 27 Wis. 
202; Brown Shoe Co. v. Hunt supra. However, 
as the states generally join innkeepers, boarding 
house and lodging house keepers under the same 
rule, the common law rule is modified practically 
everywhere. The question, therefore, is only 
generally speaking of utility in construing such 
legislation. 
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CORRESPONDENCE. 





THE EFFECTIVENESS OF RESERVATIONS 
TO THE COVENANT FOR A LEAGUE 
OF NATIONS. 





July 14, 1919. 
Editor, Central Law Journal: 


No reservation by the United States Senate 
either of the Monroe Doctrine or of the United 
States. reserved right to withdraw from the 
League of Nations would be effective unless at 
the time such reservation were attempted to 
be exercised the council of the League then 
approved of its exercise. 


Such reservation might be as worthless and 
ineffectual as the like reservation of the alleged 
right of Virginia, New York and Rhode Island 
to secede from the Federal Union contained 
in the respective ratifications of the United 
States Constitution by those states, was held 
to be during the Civil War. By the sword of 
war, and later by the decision of the Federal 
Supreme Court, it was decided that notwith- 
standing express reservations in their ratifica- 
tions of the Constitution of the right of those 
states to secede, the Federal Union was perpet- 
ual and indissoluble. (Texas v. White, 7 Wal- 
lace, 700, 722, 725-6). 


Virginia’s ratification of the Federal Consti- 
tution does— - 
“declare and make known that the powers 
granted under the Constitution being derived 
from the people of the United States may be 
resumed by them whensoever the same shall 
be perverted to their injury or oppression.” 
(2 Documentary History of the Constitution of 
the United States, p. 145). 


New York’s ratification of the Federal Con- 
stitution declares: 
“That the powers of Government may be re- 
assumed by the people, whensoever it shall be- 


come necessary to their happiness.” (2 Docu- 
mentary History, pp. 190, 191). 


Rhode Island’s ratification declares: 


“That the powers of Government may be re- 
assumed by the people, whensoever it shall be- 
come necessary to their happiness.” (2 Docu- 
mentary History, p. 311). 

The Council of the League of Nations is an 
autocracy like the Holy Alliance without any 
Supreme Court or any other council or leg- 
islative body to hold it in check. It is the 
sole judge of its own powers. It is a union 
of the executive, legislative and judiciary 
merged into one body. If its decision, however 
erroneous, is disregarded, an international boy- 





cott, embargo or taboo will be followed by an 
international war in which it is the duty of 
every member state to support the international 
war to the utmost of its strength. There is 


. ho more reason to believe that in an emergency 


the Monroe Doctrine would be respected be- 
cause reserved or the reserved right to secede 
peaceably allowed, than was the like reserved 
right in the case of Virginia (likewise of New 
York and Rhode Island) in 1861. 


Henry A. Forster. 
New York, N. Y. 








HUMOR OF THE LAW. 





Mrs. Occult—Don’t you believe, 

that spirits will ever return to earth? 
Major—It may have been possible in the 

past---but they can’t after July first.—Judge. 


major, 


Close Friend: I hear your husband has cases 
enough to keep him busy for two years. 

Lawyer’s Wife: Two years? My dear, don’t 
tell a soul, but he’s got enough in the cellar 
to keep him as busy as he usually is for the 
rest of his lifé¢!—Buffalo Express. 


It was a case of assault. The ill-used wife 
was bringing the charge against her brutal 
husband and laying her grievance before the 
magistrate. 

“°’E started by givin’ me a biff on the nut!” 
she exclaimed, tearfully. 

“A biff on the nut? My good woman, you 
musn’t talk like that in a court of justice. I 
presume you meant he gave you a blow on the 
head?” 

“Yus, yer washup. And then ’e tried to do 
me in by chuckin’ ’is terbaccy in me optics.” 

“By which I take it that you mean he at- 
tempted to injure you by precipitating his 
tobacco box at you. Continue, and try to avoid 
slang. 

“Pray, inform the court what further violence 
he attempted.” 

“Well, yer washup, ’e’e—er——” 

“Go on. Don’t waste the time of the court.” 

“I was just a-wondering what was the pet 
name of this ’ere court for a dot on the koko 
that caused two black eyes.’—Tid-Bits. 
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1. Arbitration and Award—Binding Effect.— 
Although an agreement to arbitrate may not be 
binding, yet if the parties submit the contro- 
vers. to arbitration, the award is binding, un- 
less affected by fraud, partiality, or other im- 
proper conduct of the arbitrators.—N, P. ee 
Co. v. Standard Chemical & Oil Co., Uv. 8. Cc. C. 
A., 256 Fed. 451. 

2. Arson—Personal Property.—Under indict- 
ment for arson, the state should show a burn- 
ing of the building, of that which was a part 
of the structure belonging to the realty, and not 
defendant’s personalty or his trade fixtures in 
the building which ‘he had a right to remove.— 
O’Daniel v. State, Ind., 123 N. BEB. 241. 

3. Attorney and Client—Champerty.—A con- 
tract between a client and attorneys that they 
would carry on litigation for one-half of prop- 
erties and moneys saved by their efforts, the 
client to pay the costs, was not illegal or against 
public policy.—Sedbrook vy. McCue, Kan., 180 
Pac. 787. 

4. Fiduciary Relation.—The relation of at- 
torney and client is a fiduciary relation, and 
every attorney at law owes it to himself and 
to his profession to exercise diligence in the 
discharge of his duties.—People v. Charone, IIL, 
123 N. E. 291. 


5. Banks and Banking—Deposits—If a mer- 
chant sends his bookkeeper to bank with check 
to be deposited and bookkeeper delivers check 
to bank’s teller, with instruction to deposit pro- 
ceeds to merchant’s account, and teller destrovs 
deposit slip and treats check as cash transac- 
tion. abstracting money, and not creditine de- 
posit to account of merchant, it is bank’s loss, 
not _merchant’s.—National Bank of San Mateo, 
v. Whitney, Cal., 180 Pac. 845. 

6. Bills and Notes—Accommodation —A bank, 
as an accommodated party, cannot maintain an 
action against accommodation makers of note. 
—Brady v. Cobbs. Tex., 211 S. W. 802. £ 

v. Demand.—No notice or demand by in- 
dorser of pledgor’s note was prerequisite to 
pledgee’s liability for breach of its duty under 











contract with such indorser to sell the pledged 
property upon default in payment of the debt 
secured thereby.—Montgomery Bank & Trust 
Co. v. Kelly, Ala., 81 So. 612. 

8. Holder in Due Course.—Where a note 
is indorsed by the payee in blank, any holder 
has prima facie the right to institute a suit and 
recover in his own name.—Howard vy. Stahl, 
Tex., 211 3. W. 826. 


9. Boundaries—Courses and Distances.—In 
ascertaining a location of corner, courses and 
distancés must give way to known objects called 
> ones Property Co. v. Rose, Ky., 211 

10. Government Survey.—When a corner 
located by government surveyor is definitely 
shown, it will prevail over distances, courses, 
blazes, or calls of the official field notes.—Mil- 
waukee Land Co. v. Weyerhaeuser Timber Co., 
Wash., 180 Pac. 879. 

11. Brokers—Good Faith.—Real estate broker, 
having been employed to effect real estate ex- 
change transaction, is bound to act for his 
principal alone, using his utmost good faith in 
principal’s behalf.—Lister v. Sakwinski, Mich., 
172 N. W. 397, 

12. Carriers of Goods—Misdescription.—Inno- 
cent misdescription by shipper of furs shipped, 
as dry goods, and so copied into the bill of lad- 
ing, resulting in the lower rate applicable to dry 
goods being charged, does not relieve the car- 
rier from liability in case of their loss, the bill 
of lading providing merely that the owner or 
consignee shall pay the freight and all other 
lawful charges accruing on the property, and 
if on inspection it is ascertained that the ar- 
ticles shinped are not those described in the 
bill of lading, the freight charges must be paid 
on the articles actually shipped.—New York 
Cent. R. Co. v. Goldberg, U. S. S. C., 39 S. Ct. 
402. 

13. Carriers of Live Stock—Inherent Vices.— 
Although inherent vices of animals will excuse 
their loss by the carrier. vet it is the dutw of a 
carrier to save them from their own inherent 
qualities if he can do so by the exercise of 
ordinary care.—RBovd vy. St. Louis Express Co., 
Mo., 211 S. W. 702. 


14. Charities—Residuary Estate.—Devises to 
charitable corporations were not void on the 
ground that such corporations or their succes- 
sors might cease to exist, in which event the 
residuary estate would vest in the heirs of the 
testatrix.—Skinner v. Northern Trust Co., IIl., 
123 N. E. 289. 

15. Chattel Mortgages—Consent to Sale.— 
Title of the purchaser of mortgaged personaltv 
mav he good as against mortgagee givine his 
verbal consent to the sale-—De Witt v. Syfon, 
Mo. 211 S. W. 716. 

16. Description of Propertv.—The rule that 
the description must be sufficiently specific to 
afford third persons the means of identifying 
the property refers to chattel mortgages as 
well as to mortgages of land—Chicago Title 
& Trust Co. v. Corporation of Fine Arts Bldg., 
Tll., 123 N. E. 0. 


17. Commerece—Employes.—Cook in a camp 
car, on siding near railroad bridge being re- 
paired. who was employed to assist, and was 
assisting, bridge carpenters hy keeping their 
bed and board close to their place of work, was 
emploved. as they were, in “interstate com- 
merce.” within Employers’ Liabilitv Act. April 
°2. 1908, as amended bv Act April 5 1910.— 
Dhiladelnhia, R. & W. R. Co. v. Smith. U. S. 
Ss. Cc. 39 S. Ct. 396. 


18.——-Occunation Tax.—An ordinance occuna- 
tion tax of $60 a vear imposed for revennve on 
teleeranh companv’s transmission and receiving 
of intrastate messages was not a charge of in- 
trastate commerce, though tax was erreater 
than company’s net reseipts in municipality for 
intrastate business.—Citv of Fremont v Postal 
Telegraph-Cable Co., Neb., 172 N. W. 525. 


19. Contracts—Ratification.—A contract that 
is merely voidable may be ratified by those in 
whose favor the right to avoid exists. or under 
proper conditions equitable circQmstances may 
arise which preclude its being attacked alto- 

















72 CENTRAL LAW JOURNAL 





No. 4 








gether.—Jacob v. Uncle Sam Planting & Mfg. 
Co., La., 81 So. 604, 

20. Corperations—De Jure and De Facto.— 
When organization of corporation has been com- 
pleted as required by statute, a corporation de 
jure is brought into existence notwithstanding 
fact that no capital stock was subscribed or 
paid for, no books kept, no by-laws adopted, 
no meetings held, or officers elected.—Moe v. 
Harris, Minn., 172 N. W. 494. 

21. Directors.—Ordinarily a directors’ meet- 
ing, to be binding, must be a regular one of 
which they have general notice, or a special 
one upon due notice to each.—Gorrill v. Green- 
lees, Kan., 180 Pac, 798. 

22. Directors.—Directors do not discharge 
their duty and protect the trust imposed on 
them when they accept a reyort which on its 
face calls for explanation and analysis, and 
after merely seeing that it purports to show 
profits, proceed without further investigation to 
declare a dividend out of capital, as they are 
bound to inform themselves as to companys 
actual condition before declaring dividends.— 
Fell v. Pitts, Pa., 106 Atl. 574. 

23. Courts—Place of Holding.—Courts have 
no authority to exercise their functions in any 
place, -except that provided by law.—McCune 
v. Reynolds, Ill., 123 N. E. 317. 

24, State and Federal.—Ruling of highest 
state court on what constitutes a final judgment 
reviewable on writ of error or appeal is not 
controlling on federal courts within state.—J. 
W. Darling Lumber Co. v. Porter, U. S. C. C. 
A., 256 Fed. 455. 

25. Criminal Law—Good Character.—The ac- 
cused in a criminal case is presumed to be of 
good character.—People v. Woods, Mich., 172 
N. W. 384. 

26. Particeps Criminis——To constitute one 
a party to a crime he must be concerned in its 
commission, and must either commit it or aid 
and abet in its ‘commission, and it is not sutf- 
ficient that he merely acquiesces therein with 
knowledge that another is committing the of- 
fense.—Carrico v. State, Okla. 180 Pac. 870. 

27. Separate Offense.—Where proof of of- 
fense charged involves proof of another offense, 
such evidence may be received, and conviction 
will be sustained notwithstanding such proof of 
a separate offense.—People v. Karpovich, IIL, 
123 N. E. 324. 

28. Damages—Breach of Contract.—Damages 
for breach of contract are limited to what the 
parties intended and to injuries that could in 
reason be anticipated.—International Harvester 
Co. of America v. Chicago, M. & St. P. Ry. Co., 
lowa, 172 N. W. 471. 

29. Depositions—Responsiveness to Question. 
—It is not necessary in taking depositions to 
give formal notice that cross-examination is 
provisional; a seasonable objection to the ex- 
amination in chief or any distinct portion of it 
being sufficient.—Age-Herald Pub. Co. v. Water- 
man, Ala., 81 So. 621. 

30. Easements—Right of Way.—A right of 
way by adverse user or prescription cannot be 
based upon a permissive use of the road.—Nay 
v. Bernard, Cal., 180 Pac. 827. ° 

31. Way of Necessity.—Where tract con- 
veyed is surrounded, at least in part, by other 
lands of grantor, there is a presumption of fact 
that a way of necessity is impliedly granted 
across grantor’s property when no other ade- 
quate means of access is available-——Tucker v. 
Nuding, Ore., 180 Pac. 903. 

32. Ejeectment—Outstanding Title. — Defend- 
ant in ejectment, not claiming through or con- 
necting his title with the title of any third per- 
son in any way, being a mere trespasser, and 
without title, cannot set up an outstanding title 
in persons other than plaintiff—Randolph v. 
Hinck, Ill, 123 N. E. 273. 

33. Equity—Cross-Bill—Where bill sets up 
equitable title to land because of mistake of 
description in deed, cross-bill may impeach deed 
as fraudulent; such fraud being. set up for de- 
fensive purposes only.—Warren vy. Crow, Ala., 
81 So. 


























34. Innocent Third Party.—When one of 
two innocent persons must suffer by acts of a 
third, the one who enables third person to oc- 
casion the loss must sustain it, and what one 
induces another to regard as true is the truth 
between them if the other has been misled 
thereby.—Magnolia Petroleum Co. v. Saylor, 
Okla., 180 Pac. 861. 

35. Laches.—Doctrine of laches is not ap- 
plicable to the United States, when asserting 
sovereign or governmental rights.—Chesapeake 
& Delaware Canal Co. v. United States, U. S. 
S. C., 39 S. Ct. 407. 

36.——Precedent.—The want of a precedent 
will not prevent a court of equity from enter- 
taining jurisdiction—Renwick v. Hay, N. J., 106 
Atl. 547. . 


vi. Kstoppel—Actions and Conduct.—If a man 
by his slaltements or behavior ieads another to 
“VY SVMs wien he would NOt nave done 
vul 108 Lue express.on of thac language, or tne 
tAuivslsOu OL SUCH DeNavior, such Lurst man Willi 
vt be alowed to deny nis utterance or acc to 
sue 1088S, injury, or daimage of the other one.— 
+. L. SMaw Co. v. Dalton Adding Mach. Co., 
rex., 211 S.° W. 833. 

So. mivtaence—Motive.—Parol evidence may 
be received .10r the purpose of showing an ad- 
u:lionai Oral agreement, entered into at the time 
ol InaKing the written contract, not inconsist- 
ent therewith.—Wood v, James, Vt., 106 Atl. 566. 

39.——Opinion.—In an action to rescind a pur- 
chase of land, testimony of a witness, when 
asked wnat derenaant had said to nim in refer- 
ence to the climate in the region, that ne nad 
siated it was an ideal climate, ir in the nature 
ot an opinion, came within the rule permitting 
conclusions to be stated of necessity.—Peter- 
son vy. McManus, Iowa, 172 S. W. 460. 

40. Executors and Administrators—Ind.vidual 
Liability.—a proceeding against an admunis- 
trator to have property inventoried that he 
ciaims in opposition to the estate he is ad- 
ministering, under Administration Act, §§ 81, 
32, is a proceeding against the administrator 
individualiy.—Heinrich y. Harrigan, Ill, 123 N. 
E. 309. 

41, False Pretenses—Confidence Game.—Any 
scneme whereby a swindler wins the contidence 
ot his victim, and swindles him out of his 
money by taking advantage of such confidence, 
is a “confidence game,” and it is immaterial 
that valid contracts are used.—People v. Singer, 
Ill, 123 N. E. 327. : : 

42. Frauds, Statute of—Memorandum.—To 
constitute a contract sufficient under the stat- 
ute of frauds, a memorandum of the sale of 
the merchandise must contain all the material 
terms and conditions of the contract made and 
signed by the party sought to be charged.— 
Marshall Hall Grain Co. v. P. H. Boyce Mer- 
cantile Co., Mo., 211 S, W. 725. 

43. Time of Performance.—The fact that an 
agreement for the storage of evaporated apples 
for 13 months might perhaps be performed with- 
in. a year from its date, as, for instance, by 
the storing party taking the apples out of stor- 
age within less than a year and not thereafter 
storing any apples under the contract, would 
not bring such a contract within the exception 
to the statutory rule, as a contract which might 
be performed in one year consistently with its 
terms, since the obligation to furnish storage 
would continue longer than one year.—Eastern 
States Refrigerating Co. v. J. W. Teasdale & 
Co., Mo., 211 S. W. 693. 

44. Fraudulent Conveyances—Intent.—Where 
property is transferred with fraudulent intent, 
neither the grantor nor his heirs can recover 
it—Wyatt v. Collins, Kan., 180 Pac. 789. 

45. Game—Migratory' Birds.—Provision of 
the federal Migratory Bird Act that the mi- 
gratory birds “shall hereafter be deemed to be 
within the custody and protection of the * * * 
United States,” when read with the words im- 
mediately following, which show that the cus- 
tody and protection is limited to prohibiting 
their being “destroyed or taken contrary to regu- 
lations,” which are to fix the closed seasons in 
the several zones, does not manifest intention 
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of Congress to assume exclusive jurisdiction of 
the subject of such birds, with the result that 
its failure to make any provisions concerning 
shipping evidences its purpose fhat shipping of 
such birds shall not be prohibited.—Carey v. 
State of South Dakota, U. S. S. C., 39 S. Ct. 403. 

46. Habeas Corpus—Right of Father.—Prima 
facie the right to the custody of an infant is 
in the father.—Broxton v. Fairfar, Ga., 99 Ss. 

. 2. i 
aa Homestead—Husband and Wife.—A wife 
living separate and apart from her husband in 
another state has no homestead right in the 
husband's lands in Michigan.—Standard v. Jew- 
ell, Mich., 172 N. W. 407. 

48. Homicide—Heat of Passion—Where a 
sudden quarrel arose between accused and other 
men, and in the heat of passion and sudden 
fury, because of things that were said or done 
to him, he slew one of the men, he was guilty 
of manslaughter, where he was at fault in 
entering into the combat, and did not fight in 
self-defense.—State v. Coble, N. C., 99S. E. 339. 

49. Involuntary Manslaughter.—Driver of 
motor truck who violates ordinance and stat- 
utes regulating speed and manner of operation 
of motor vehicles, and while exceeding speed 
limit kills child, is guilty of involuntary man- 
slaughter.—State y. Gash, N. C., 99 S. E. 337. 

50. Manslaughter.—One charged with will- 
ful murder cannot complain because he was 
found guilty only of manslaughter, if the case 
was in fact one of willful murder.—People v. 
Dare, Ill., 123 N. E. 321. 

_ 51. Resisting Officer—When several are 
jointly engaged in resisting police officers who 
attempt to arrest them, and in such resistance 
use deadly weapons, each individual who assists 
in their employment is held to have intended 
the natural and probable consequences of their 
use.—Kirk vy. State, Neb., 172 N. W. p 

52. Husband and Wife—Antenuptial Contract. 
—A man contemplating marriage may, in con- 
sideration thereof and by antenuptial deed or 
contract, in clear terms or by necessary im- 
plication, release all interest in wife’s present 
or after-acquired property otherwise accruing 
by marriage.—Bramer v. Bramer, W. Va., 99 
S. E. 329. 

53. Separation and Settlement.—A contract 
of separation and settlement must be made after 
the separation or with a then present purpose 
to separate for causes preceding, followed by 
the fact of separation; it being against public 
policy to permit such contracts to be made ex- 
cept for a cause then existing and an intention 
to carry it out.—Harrison v. Harrison, Mo., 211 
Ss. W. 708. 

54. Injunection—Contempt.—Where a court is- 
sued an order forbidding the respondent from 
interfering with officers of the law while laying 
out a public road, and from preventing their 
removal of his fence, and respondent deliberate- 
ly, openly, and defiantly refused to observe it, 
or comply with its mandate, and by display of 
his gun, accompanied by a threat to take the 
life of any man who dared to remove the fence, 
he intimidated the officers and prevented them 
from executing the court order, he was guilty 
of contempt.—In re Parker, N. c., 99 S. EB. 342. 

55. Labor Union.—Where a manufacturer 
employing a large number of laborers skilled 
in a particular trade made a rule that no one 
belonging to a labor union should be employed, 
and that, if any employe should join a union, 
his employment should immediately cease, which 
rule was promulgated and impliedly assented to 
by continuing to work under the rule, or ex- 
pressly, the employer had a contractual status 
with the employes so consenting, which will be 
protected by injunction as against third per- 
sons conspiring to induce breach.—Callan v. 
Exposition Cotton Mill, Ga., 99 S. E. 300. 


56. Insurance—Payment of Premium.—The 
taking of a note for a premium unconditionally 
constitutes payment of the premium.—lInter- 
Souhern Life Ins. Co. v. Duff, Ky., 211 S. W. 
732. 


57. 




















Waiver.—A fire insurer’s denial of lia- 
bility matures the demand for loss or damages 
and interest runs from the date of denial, re- 





gardless of whether 60 days has expired after 
proofs of loss were furnished, and regardless 
of whether proofs of loss were waived.—Dela- 
ware Underwriters v. Brock, Tex., 211 S. W. 779. 

58. Joint Adventures—Defined.—A “joint ad- 
venure” is an association of two or more per- 
sons to carry out a single business enterprise 
for profit—Fletcher v. Fletcher, Mich., 172 N. 
W. 436. 

59. Judgment— Res Judicata.— Where an 
equitable suit is brought to set aside a judgment 
at law, the judgment is not res adjudicata on 
the issues, since, while it is not a direct attack 
on the judgment, neither is it collateral, but Is 
an indirect attack.—Patterson v. Almond City 
Land & Development Co., Cal., 180 Pac, 823. 

60. Landlord and Tenant—Eviction.—A ten- 
ant at will cannot recover damages as for an 
unlawful eviction.—Podren vy. MacQuarrie, 
Mass., 123 N. E. 335. 

61. Lease.—The general rule is that where 
a store is leased everything then in use for the 
store, as an incident or appurtenance, passes 
by the lease.—Runyon vy. City of Los Angeles, 
Cal, 180 Pac. 837. 

62. Landlord and Tenant—Negligence.—The 
provisions of the Civil Code that hold the owner 
of a building answerable for any injury that 
may befall another because of the wrongful 
neglect to make repairs are subject to the gen- 
eral law of negligence, and the obligation may 
be dispensed with, not only by a lessee as a 
condition of his contract of lease, but by any 
one desiring to occupy the house and willing 
to assume the risk.—Clay v. Parsons, La., 81 
So. 597. 

63. Lareceny—Joint Ownership.—Where two 
are joint owners of note and one collects entire 
amount with the felonious intention of depriv- 
ing the other of his share of the proceeds, and 
actually does so deprive him, he is guilty of 

E. 320 





—— Se v. State, Ga. 99 S 
4. Libel and Slander—Trade or Pr i 
—There can be no recovery for a en 
to have affected a person in his trade, profes- 
sion, and business unless plaintiff was at such 
time in the exercise of or actually performing 
such trade, business, or profession.—Age-Herald 
Pub. Co. v. Waterman, Ala., 81 So. 621. 


65. Marriage—Common Law.—Under the com- 
mon law, a ceremonial marriage of an insane 
person 


was absolutely void.—Wiley vy. 
Ind., 123 N. E. 252. , 


66. Master and Servant—E 4 
mere fact that a servant saw snatioe cay on 
acting when suddenly called upon to extricate 
himself from a dangerous position, though it 
would have conserved his safety, does not, per 
se, render him guilty of contributory negli- 
Gobeaiiy baa the mode of escape he 
ally adopted.—Birmi p 
ot, kha. “Gn ae mingham Fuel Co. v. Tay- 

67. Mortgages—Cons 
cording of a deed toa 
name of “Borbely” 
the real names of t 


Wiley, 


tructive Notice.—The re- 
man and his wife by the 
— constructive notice of 
, e owners of the 1 
brewing company which took from than ae 
sequently a mortgage in the name of “Barbi,” 
sometimes known as “Barboe.”—Lembeck & 
Hm Eagle Brewing Co. v. Barbi, N. J., 106 Atl. 
Oe . . 

68.——Future Advances.—The general rule is 
that a mortgage given to secure future ad- 
vances, if in good faith and properly recorded, 
is valid as between the parties-and all subse- 
quent incumbrancers, although the mortgage 
does not on its face express that it is to secure 
future advances.—Kentucky Lumber & Mill 
Work Co. v. Kentucky Title Savings Bank & 
Trust Co., Ky., 211 S. W. 765. 


69. Priority.—A lien, voluntarily created by 
an instrument executed by a husband and wife 
against homestead property in favor of a pav- 
ing contractor, is subordinate to a prior mort- 
gage.—Creosoted Wood Block Paving Co. v. 
McKay, Tex.,. 211 S. W. 822. 


70. Purchase at Own Sale.—A mortgagee, 
purchasing without authority at his own sale 
under mortgage power, has absolute legal title 
until disaffirmance by mortgagor.—Benefield v. 
Cox, Ala., 81 So. 633. 
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71. Tender.— Where mortgagor’ tenders 
amount due and keeps the tender good by pay- 
ment into court with an appropriate plea, a 
bill for foreclosure cannot be maintained.— 
White v. Eddy, Ala., 81 So. 628. 

72. Municipal Corporations—Dangerous Ve- 
hicle.—An automobile is not, per se, a “danger- 
ous instrumentality,” but is such only when 
driven on the highways in a careless and neg- 
ligent manner, at least more dangerous than a 
horse-drawn vehicle—Moore v. Roddie, Wash., 
180 Pac. 879. 

73. Franchise.—-A city council, in the exer- 
cise of its legislative power, as in granting or 
modifying a water and light franchise, is vested 
with a discretion which can be controlled by 
the courts only after abuse.—Arkansas Light 
& Power Co. v. Cooley, Ark., 211 S. W. 664. 

74. Partition—Necessary Parties.—On bill for 
partition, the husband of a female coparcener 
is not a necessary party unless he has some 
interest in land other than his contingent right 
of curtesy.—Helmick v. Kraft, W. Va., 99 S. E. 
325. 

75. Tenancy in Common.—Co-tenancy is in- 
dispensable to confer jurisdiction in partition, 
but the mode by which it is created is imma- 
terial—Advance-Rumely Thresher Co. v. Judd, 
Kan., 180 Pac. 763. 

76. Partnership—Profit Sharing.—The shar- 
ing of profits and even, also, of losses, is not 
conclusive that a partnership exists; for other 
conditions and circumstances may disclose that 
no partnership was intended.—Jones v. Bruce, 
Mo., 211 S. W. 692. 

77. Principal and Agent—Accepting Benefits. 
—Where the owner of land received the pro- 
ceeds of saie thereof with knowledge that her 
agents were the real purchasers, she is not en- 
titled to cancellation of her deed executed to 
one of them on the ground that they abused 
their relation of trust and confidence.—Samuel 
v. Branche, Tex., 211 S. W. 841. 

78. Double Recovery.—Where the agent of 
a landowner by actual fraud obtained money by 
the sale of the land, he may be made to restore 
it in a suit against him and his principal for 
rescission, though he himself was not a party 
to the contract of sale, and had turned the 
proceeds over to his principal, from whom, of 
course, however innocent, the money might be 
recovered as well, though there can be no dou- 
ble recovery.—Peterson vy. McManus, Iowa, 172 
N. W. 460. 

79. Implied Authority.—An agency for the 
management, cultivation, and maintenance of a 
farm and the disposal of its products does not 
include the implied authority to sign the name 
of the owner of the farm to a promissory note. 
—Roland v. People’s Bank of Somerset County, 
Ind., 106 Atl. 570. 

80. Rape—Complaint ‘of Victim.—Complaint 
made by complaining witness to others, and 
not a part of the res gestae, is incompetent as 
hearsay testimony in all cases except prosecu- 
tions for rape.—People v. Karpovich, Ill, 123 
N. E. 324. 

81. Railreads—Last Clear Chance.—Where 
physician riding in automobile driven by son 
when approaching obstructed railroad crossing 
in bad condition watched son, whom he was 
afraid could not handle car, instead of looking 
for approach of train, though he knew it was 
about time, so that rear of automobile was 
struck by train before it cleared tracks, doctor 
and son are barred from recovering by their 
active negligence, doctrine of last clear chance 
having no application.—Leopold v. Texas & P. 
Ry. Co., La., 81 So. 602. 

82. Release — Confidential Relation. — Where 
employer's physician secures injured employe’s 
confidence by reason of his professiona] position, 
and in bad faith induces employe, who is unable 
to read, to sign release, employe is not bound 
by release.—Rocky Mountain Fuel Co. v. Baka- 
rich, Col. 180°Pac. 754. 

83. Replevin—Demand.—lIn replevin for auto- 
mobile, no formal demand was necessary before 
suit, where it appeared plaintiff had made re- 
peated efforts to obtain the car from defendant 
ee suing.—Yates v. Russell, Ariz. 180 Pac. 
10. 
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84. Sales—Acceptance—In an _ action for 
breach of contract to deliver corn sold where 
defendant alleged delivery of an amount of corn 
called for by the contract, plaintiff's acceptance 
of such corn as being of the quality contracted 
for is conclusive against him, unless he made 
it clear to defendant at the time of delivery 
that the corn was not received under the con- 
tract.—Wright v. Dubbelde, S. D., 172 N. W. 500. 

85. Manufacturer.— A manufacturer’ of 
goods impliedly warants that his product is free 
from latent defects in the process of manufac- 
ture—Hijorth v. Albert Lea Machinery o., 
Minn., 172 N. W. 488. 


86.——Offer and Acceptance.—For a contract 
of purchase to become effective when entered 
into by mail, the offer to buy must be accepted 
unequivoally, unconditionally, and without vari- 
ance.—Matthews v. American Textile Co. Ga., 
99 S. E. 308. 

87. Special Agreement.—Ordinarily, in case 
of a sale of goods to be shipped by the seller 
from one place to another, delivery to the car- 
rier is delivery to the buyer, unless there is a 
special agreement to the contrary.—Edelstone 
v. Schimmel, Mass., 123 N. E. 333. 


88. Searches and Seizures—Arrest.—Despite 
constitutional inhibition of unreasonable search- 
es and seizures, an officer without a search war- 
rant may enter and search any premises where- 
in he has reasonable cause to believe there is 
concealed a criminal for whose arrest he holds 
a warrant, or whom he has legal authority to 
arrest apart from warrant, and a search by an 
officer in a reasonably necessary manner merely 
to apprehend a person does not render the officer 
liable to the owner of the premises searched 
without a warrant.—Monette y. Toney, Miss., 81 
So. 593. 

89. Set-Off and Counterclaim—Equity.—In an 
action to recover specific chattels no counter- 
claim is possible, though equitable relief may 
be awarded under exceptional circumstances.— 
Youngblood v. Armour Fertilizer Works, Ga., 
99 S. E. 314. 

90. Specific Performance—<Action for.—An ac- 

tion cannot be maintained for specific perform- 
ance of a contract to lend money.—Norwood 
v. Crowder, N. C., 99 S. E. 345. 
_ 91. Telegraphs and Telephones—Public Serv- 
ice Commission.—Because the acts and threat- 
ened acts of the Public Service Commission of 
Porto Rico, as to reducing rates on foreign 
cable business, interfere with plaintiff’s rights 
and business, and are without warrant, as well 
as to avoid multiplicity of suits, there is juris- 
diction in equity, as against claim of adequate 
remedy at law.—Benedicto v. West India & 
Panama Telegraph Co., U. S. C. C. A., 256 Fed. 
417. 


92. Trade-Marks and Trade-Names—Imita- 
tion.—One first selling beer in brown bottles 
with brown labels hes no exclusive right to 
such use, but another may use them without 
warning that the beer is not that of the first 
user.—Joseph Schlitz Brewing Co .v. Houston 
Ice & Brewing Co., U. S. S. C., 39 Sup. Ct. 401 

93. Vendor and Purchaser—Abandonment of 
Contract.—A vendor cannot abandon his cén~+ 
tract on the ground the purchaser is insolvent 
and unable to carry out his contract of pur- 
chase; but vendor’s remedy is to tender a good 
title and sue for specific performance or a re- 
covery of the purchase money.—Golden v. River- 
side Coal & Timber Co., Ky., 211 S. W. 761. 

94.—-—-Option.—_-A contract whereby one for a 
recited consideration paid by another agreed to 
sell and convey by good deed certain described 
land at certain price payable in four payments, 
stated to be made for purpose of resale and 
made transferable, was an “option,” merely an 
offer to sell as distinguished from a contract of 
sale-—Hughes vy. Holliday, Ga., 99 S. E. 301. 

95. Wills—Letters of Testator.—Letters of a 
testator are not admissible generally for the 
purpose of destroying or invalidating his will, 
but may sometimes be admissible for the pur- 
pose of sustaining it.—Abbott vy. Church, II1., 
123 N. E. 306. 








